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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )□ Responsive to communication(s) filed on . 

2a )□ This action is FINAL. 2b)^ This action is non-final. 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-18 is/are pending in the application. 

4a) Of the above claim(s) 3-18 is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) ^ Claim(s) 1 and 2 is/are rejected. 

7) 0 Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) Q The specification is objected to by the Examiner. 

10) ^ The drawing(s) filed on 27 May 2005 is/are: a)Q accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) D The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) ^ Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)E| All b)D Some * c)D None of: 

1 .□ Certified copies of the priority documents have been received. 

20 Certified copies of the priority documents have been received in Application No. . 

3.^ Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Election/Restrictions 

1 . This application contains claims directed to more than one species of the generic 
invention. These species are deemed to lack unity of invention because they are not so 
linked as to form a single general inventive concept under PCT Rule 13.1. 

In order for more than one species to be examined, the appropriate additional 
examination fees must be paid. The species are as follows: 
Species 1 : Figure(s) 1 (a) - 8 
Species 2: Figure(s) 9(a) - 10(b) 
Species 3: Figure(s) 11, 12(a), 12(b), 14, 15 
Species 4: Figure(s) 13 

2. Currently, none of the claim(s) appear to be generic. The species listed above 
do not relate to a single general inventive concept under PCT Rule 13.1 because, under 
PCT Rule 13.2, the species lack the same or corresponding special technical features 
for the following reasons: 

Species 1 is drawn to a special feature of a breakable tab, Species 2 is drawn to 
the special features of a handle and seal bridge. Because these inventions are 
independent or distinct for the reasons given above and there would be a serious 
burden on the examiner if restriction is not required because the inventions require a 
different field of search (see MPEP § 808.02), and have acquired a separate status in 
the art due to their recognized divergent subject matter, restriction for examination 
purposes as indicated is proper. 
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3. The election of the species may be made with or without traverse. To preserve a 
right to petition, the election must be made with traverse. If the reply does not distinctly 
and specifically point out supposed errors in the election of species requirement, the 
election shall be treated as an election without traverse. Traversal must be presented at 
the time of election in order to be considered timely. Failure to timely traverse the 
requirement will result in the loss of right to petition under 37 CFR 1 .144. If claims are 
added after the election, applicant must indicate which of these claims are readable on 
the elected species. 

Should applicant traverse on the ground that the species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record 
showing the species to be obvious variants or clearly admit on the record that this is the 
case. In either instance, if the examiner finds one of the species unpatentable over the 
prior art, the evidence or admission may be used in a rejection under 35 U.S.C. 103(a) 
of the other species. 

Upon the allowance of a generic claim, applicant will be entitled to consideration 
of claims to additional species which are written in dependent form or otherwise include 
all the limitations of an allowed generic claim as provided by 37 CFR 1.141. If claims 
are added after the election, applicant must indicate which are readable upon the 
elected species. MPEP § 809.02(a). 

4. During a telephone conversation with Mr. Matthew Schmidt (applicant's attorney) 
on May 8, 2008 a provisional election was made with traverse to prosecute Species 1 , 
corresponding to Figures 1A-8, and the associated election of claims 1, 2, 12, and 13 



Application/Control Number: 10/537,277 Page 4 

Art Unit: 3781 

for continued examination. Applicant noted that claims 1 and 12 are generic. The 
examiner respectfully disagrees that claims 1 and 1 2 are generic since claim 1 2 has a 
specific feature disclosed in lines 7-8 of the claim which refers to a distinct covering part 
shown as 1 3 in figure 1 1 . Therefore the associated claims for the election of Species 1 , 
figures 1A-8, corresponds to claims 1 and 2. Affirmation of this election must be made 
by applicant in replying to this Office action. 

5. Claims 3-1 8, are provisionally withdrawn from further consideration by the 
examiner, 37 CFR 1.142(b), as being drawn to a non-elected invention. 



Information Disclosure Statement 

6. The information disclosure statement filed September 1 , 2005 fails to comply with 
37 CFR 1 .98(a)(1 ), which requires the following: (1 ) a list of all patents, publications, 
applications, or other information submitted for consideration by the Office; (2) U.S. 
patents and U.S. patent application publications listed in a section separately from 
citations of other documents; (3) the application number of the application in which the 
information disclosure statement is being submitted on each page of the list; (4) a 
column that provides a blank space next to each document to be considered, for the 
examiner's initials; and (5) a heading that clearly indicates that the list is an information 
disclosure statement. The information disclosure statement has been placed in the 
application file, but the information referred to therein has not been considered. 

Applicant is advised that the date of any re-submission of any item of information 
contained in this information disclosure statement or the submission of any missing 
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element(s) will be the date of submission for purposes of determining compliance with 
the requirements based on the time of filing the statement, including all certification 
requirements for statements under 37 CFR 1 .97(e). See MPEP § 609.05(a). 

Drawings 

7. New corrected drawings in compliance with 37 CFR 1 .84 and 37 CFR 1.121 are 
required in this application because: 

The drawings contain copy marks. The drawings must be reasonably free from 
erasures and must be free from alterations, overwriting, interlineations, folds, and copy 
marks. Refer to 37 CFR 1 .84(e). See pages 1 -1 5. 

8. Applicant is advised to employ the services of a competent patent draftsperson 
outside the Office, as the U.S. Patent and Trademark Office no longer prepares new 
drawings. The corrected drawings are required in reply to the Office action to avoid 
abandonment of the application. The requirement for corrected drawings will not be 
held in abeyance. 

Claim Rejections - 35 USC § 102 

9. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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10. Claims 14-26 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Diaz (US Pat. No. 5,139,163). 

Regarding claim 1 , Diaz teaches a cap (20) disposed around a lid of a container 
for canned drinks comprising: a seal face part (22) made as a film to expand and 
contract (column 3 lines 47-56) and covers a top face of said container for canned 
drinks; an outer-perimeter part (28) being an elastic material to expand and contract 
(column 3 lines 47-56 and col. 4, lines 37-44) and is disposed on an outer perimeter of 
said seal face part (figures 1-2); wherein an entire top face of said container for canned 
drinks is covered in a water-tight manner by said seal face by attaching said outer- 
perimeter part below a seam part of said container for canned drinks (figures 1-2). 

Claim Rejections - 35 USC § 103 

1 1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

12. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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13. Claim 2 is rejected under 35 U.S.C. 103(a) as being obvious over Diaz (US 
Pat. No. 5,139,163) as applied to claim 1 above, in view of Deline (US Pat. No. 
4,708,257). 

Regarding claim 2, Diaz, as applied to claim 1 above, teaches wherein: said seal 
face part and outer-perimeter part are made of at least one of polystyrene and 
polypropylene by injection molding as one unit; a thickness of said outer-perimeter part 
is equal to 0.5 mm or greater (column 3 lines 47-56). 

Diaz does not disclose a thickness of said seal face part is equal to 0.4 mm or 
less; however, Deline teaches such a thickness (column 2 lines 1-5). It would have 
been obvious to one of ordinary skill in the art at the time the invention was made to use 
such a thickness for the seal face part so that the cover was thin enough and flexible 
enough to enable a user to grip the opening tab using the film as well as enable to user 
to easily fold or peel back the material when opening the lid or when the lid is not in use. 

Conclusion 

14. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. 

1 5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NED A. WALKER whose telephone number is (571)270- 
3545. The examiner can normally be reached on Monday - Friday 7:30 AM - 5:00 PM 
EST. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Anthony Stashick can be reached on 571-272-4561 . The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

NW 

/Anthony D Stashick/ 
Anthony Stashick 

Supervisory Patent Examiner, Art Unit 3781 



